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Foreword

UCH an obvious anomaly in international relations
as extraterritoriality is bound to be the subject of
controversy, whatever its original justification may
have been as a means of facilitating, for mutual benefit, an
intercourse which might otherwise have been difficult or
impossible without an even more serious impairment of
sovereignty. The purpose of this book, however, is clearly
neither to defend nor to oppose the principle or practice of
extraterritoriality, but rather to give an objective history
of its inception, operation, and abolition as applied to one
country during the last century., Mr. Jones has ably ful-
filled his purpose of telling and documenting the story of
a finished episode in the modern history of Japan. It will
be for others to discover whether the experience of Japan
can throw light on the discussion of extraterritoriality as
found elsewhere, though it would be too much to expect
that the experience of Japan had offered a magic formula
for the solution of the problem under differenit conditions.
‘The Japan Society of New York has been glad to co-
operate, through its Townsend Harris Committee, in mak-
ing Mr. Jones’s study available to students of Japanese his-
tory and others interested in international relations. Japan
experienced many of the characteristic injustices and exas-
perations which, whatever its advantages, have almost in-
evitably been assoc1ated with extraterritorial jurisdiction.
Her Government and people endured them, on the whole,
with remarkable patience and dignity, aided doubtless by
a realistic apprehension of the conditions on which the de-
mand for extraterritorial jurisdiction had been based, no
less than of the practical measures necessary to effect its
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abolition. In the eyes of the world the latter achievement
stands greatly to the credit of Japan and the episode as a
whole forms an honorable chapter in her history.

Jeromxe D. GREENE

Chairman of the Townsend Harris Committes
of the Jopan Society vf New York

New York City,
July 27, ¥931.
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CHAPTER 1

Introduction. The Origin and Development
of Extraterritoriality

XTRATERRITORIALITY may be most simply
defined as the extension of jurisdiction by a state
beyond its own borders.® While, therefore, for-

eigners enjoying extraterritorial rights may claim some
immunity from the jurisdiction of the native courts, they
are to the same extent subject to the authority of tribunals
specially erected by their own state for their benefit.

Extraterritoriality, then, since it implies jurisdiction as
well as immunity, should be clearly distinguished from ex-
territoriality, or the exemption from all jurisdiction of
heads of governments traveling abroad, ambassadors, min-
isters plenipotentiary, and other persons enjoying especial
privileges. It also differs from diplomatic protection, or
the attempt of a state to safeguard the rights of its citizens
abroad through the intervention of its accredited ministers,
since such action never takes the form of a claim to juris-
diction. For the right of diplomatic protection is based
upon the assertion by a state of sovereign authority in gen-
eral over its citizens even when resident abroad, so long as
they make no formal renunciation of their allegiance to it.
Such sovereign authority is, however, personal in character,
whereas jurisdiction, although an element of sovereignty,
is now generally held to be territorial in nature.” Hence,
only under an extraterritorial #£gime can a state exercise
both sovereignty end jurisdiction outside its own terri-
tories. This is the distinctive and peculiar feature of extra-
territoriality.
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Extraterritoriality in Japan

This exercise by one state of judicial authority within
the territories of another is often imagined to be confined
to the relations between occidental and oriental peoples
and to imply some degree of inferfority on the part of
those who have conceded it, since it is an exception to the
general rule that sovereign independent states have full
judicial autonomy within their own borders. In conse-
quence extraterritoriality now appears as something of an
anomaly needing special justification, and is frequently de-
nounced as an instrument devised by the stronger nations
of the West for the exploitation of the equally cultured
but militarily impotent races of the East. In fact, the sys-
tem has existed elsewhere than in Asia, has no essential
connection with the relative merits of different civiliza-
tions, and finds its origin in a concept of law which is as old
as the most primitive of societies.

For the belief that the stranger within the gates should
be judged according to his own law and not by that of the
people among whom he resides is much older than the
contrary axiom of the territoriality of law, which is largely
derived from the comparatively modern theory of sover-
cignty. In ancient times law was universally held to be
personal in nature since it was a crystallization of customs
which were inextricably interwoven with religious beliefs
and ceremonies. Participation in legal rights and obliga-
tions was an integral part of citizenship which could not
possibly be extended to the alien, no matter what the cul-
tural standard of his city or tribe might be.

This remained the general custom in Europe through-
out the Middle Ages and was strengthened by the rise of
Mohammedanism. Thus the Turks, when at the zenith of
their power, granted extraterritorial privileges with a lav-
ish hand, and permitted their exercise even when they had
not been conferred by treaty. For the Ottomans, in com-
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mon with most oriental races, still considered law as per-
sonal rather than as territorial in character and were not
conscious of any infringement of their sovereign powers by
the exemption of a few alien traders from their jurisdic-
tion. Rather did they consider it as only natural and right
that the infidel should be excluded from the benefits of
Moslem law. As Lord Milner wrote in discussing the
Capitulations in Egypt:

The first Capitulations were not so much treaties 25 conces-
sions. "The Sultans of those days neither regarded the rulers of the
Christian states of the West as equals to be treated with, nor was
their principal aim to obtain reciprocal advantages in exchange
for the privileges they granted. "Their primary object was to make
it possible for Christians to reside and trade in the territories of
the Porte, by protecting them against the ill-usage to which, as
defenceless strangers of an alien fajth, they would otherwise have
been exposed, The omnipotent despots who granted the first
Capitulations would have smiled at the thought that the favours
they were almost contemptuously conferring could ever become a
serious source of weakness or embarrassment to their successors.®

Originally, therefore, the feeling of superiority, in so
far as it existed at all, was on the side of the Power which
conceded extraterritorial rights. In general, however, it is
plain that extraterritoriality was regarded as a natural and
simple means of facilitating harmonious commercial inter-
course between Christian and Moslem states.

En effet, cet exercise d’une jurisdiction exceptionelle par des
magistrats de leur propre nationalité était une condition indispen-
sable pour que les marchands étrangers fussent auforisés i établir
des comptoirs permanents dans les ports d’un peuple dont la
langue, la religion, et les coutumes n’étaient pas identiques 2 celles
des étrangers.*

It was only to be expected that the nations of the Occi-
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dent should endeavor to extend to the Far East a system
of which they had such experience in the Levant, and
which was there accepted as obvious and fair by all con-
cerned. But there were two important differences between
the system in the Levant and in the Far East. In the
former case it was established by common consent and so
for long occasioned little dispute; in the latter, it was in-
cluded in treaties submitted to as a result of the use or the
menace of force, and hence was resented from the first.
Secondly, extraterritorial privileges in the Levant were
based as much on custom as on formal treaties, whereas in
the Far East they rested from the outset on treaty alone®
and were in consequence mote restricted. Rights, estab-
lished by treaty, while more carefully defined, lack the
same clement of permanence as those hallowed by the
usage of centuries,’ especially if the treaty contains a revi-
sionary clause. It is not too much to say that the history of
extraterritoriality in Japan was conditioned largely by
these divergencies from Levantine conditions.

C 4]

CHAPTER II

The Early Treaties with Japan and the
Period of Conflict

N the middle of the nineteenth century the hostility of

the Japanese ruling classes to foreign intercourse was

as bitter as that displayed by the Chinese, but it arose
from different causes and was excited by particular appre-
hensions. The Japanese are an alert and inquisitive people,
by no means averse to commercial and cultural relations
with other nations. As early as 1813 Dr. Ainslie, an Eng-
lish physician who resided for four months at Nagasaki,
described the Japanesc as a people eager for knowledge
and “ready to throw themselves into the hands of any na-
tion of superior intelligence.”

Since 1638, however, the Japanese Government had
maintained a policy of total exclusion of all Europeans
save the Dutch, and these were allowed to trade only by
submitting to the most minute and humiliating restrictions.

The first Europeans to reach Japan were the Portuguese
in 1542, the Spaniards appeared in the last decade of the
sixteenth century, and the Dutch and English in the open-
ing years of the seventeenth. To all these nations the Japa-
nese at first behaved with a liberality which left nothing to
be desired. In particular, they made no difficulty about the
concession of extraterritorial privileges. The so-called feu-
dal system of Japan was based more on the personal bond
between daimyo (lord) and samurai (retainer) than on
landholding, and hence the Japanese regarded law and
justice as personal rather than territorial in nature.” Conse-
quently they were as willing as the Ottoman Sultans to
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grant exemption from the native jurisdiction to foreigners.
In 1573, for example, the daimyo of Omura conceded to
the Portuguese the right to exercise jurisdiction in the port
of Nagasaki even over the Japanese inhabitants, because he
feared their withdrawal elsewhere and the loss of a lucra-~
tive commerce.’ This was, however, an exceptional grant
wrung out of a minor local magnate. Of more importance
as an indication of Japanese policy in regard to the legal
position of aliens is the letter patent of Iyeyasu® to Cap-
tain John Saris, representative of the English East India
Company. This document was issued October 8, 1613,
and, by its fourth clause, the English in Japan were to be
amenable only to the head of their factory for all of-
fenses they might commit in Japan, while the same official
was to have cognizance of all questions affecting the prop-
erty of his countrymen.” The Spanish and the Dutch were
accorded similar privileges.

Thus the question of extraterritoriality caused no diffi-
culties during the first period of European intercourse with
Japan; the change of attitude which led to the expulsion
and exclusion of all but the Dutch was due to the mission-
ary activities of the Catholic nations, which were carried on
in a manner that provoked a very natural reaction. The
Tokugawa authorities, moreover, came to fear an alliance
between the subjects of the King of Spain and converted

feudatories to upset the bakufy’ and perhaps place Japan

under foreign domination, Therefore they set to work with
truly Nipponese thoroughness to expel the dangerous
aliens’ and exterminate native Christians. The Dutch were
allowed to remain because they were clearly hostile to the
Spaniards and Portuguese and, since they eschewed all
missionary activity, were supposed by the Japanese not to
be Christians at all.®

Various attempts were made by Great Britain,” France,
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Russia," and the United States™ to persuade Japan to re-
open commercial relations, but all proved fruitless until in
1852 the United States determined to send a naval expedi-
tion to Japan under the command of Commodore Mat-
thew C. Perry. The objects of this mission were thus de-
scribed by President Millard Fillmore in his third Annual
Message to Congress dated December 6, 1852:

Our settlements on the shores of the Pacific have already given
a great extension, and in some respects a new direction, to our
commerce in that ocean. A direct and rapidly increasing inter-
course has sprung up with eastern Asia. The waters of the North-
ern Pacific, even into the Arctic Sea, have of late years been
frequented by our whalemen. The application of steam to the
general purposes of navigation is becoming daily more common,
and makes it desirable to obtain fuel and other necessary supplies
at convenient points on the route between Asia and our Pacific
shores. Our unfortunate countrymen who from time to time suf-
fer shipwreck on the coasts of the eastern seas are entitled to pro-
tection. Besides these specific objects, the general prosperity of
our States in the Pacific requires that an attempt should be made
to open the opposite regions of Asia to a mutually beneficial in-
tercourse. It is obvious that this attempt could be made by no
power to so great advantage as by the United States, whose con-
stitutional system excludes every idea of distant colonial depend-
encies. I have accordingly been led to order an appropriate naval
force to Japan, under the command of a discreet and intelligent
officer of the highest rank known to our service. He is instructed
to endeavor to obtain from the Government of that country some
relaxation of the inhospitable and anti-social system which it has
pursued for about two centuries. He has been directed particularly
to remonstrate in the strongest language against the cruel treat-
ment to which our shipwrecked mariners have often been sub-
jected and to insist that they shall be treated with humanity. He is
instructed, however, at the same time, to give that Government
the amplest assurances that the objects of the United States are
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such and such only, as I have indicated, and that the expedition is
friendly and peaceful.*®

Commodore Perry was intrusted with a letter from the
President to the Emperor of Japan in which it was stated
that the object in sending him out was to propose that the
United States and Japan “should live in friendship and
have commercial intercourse with each other,” and in
which it was declared that “the Constitution and laws of
the United States forbid all interference with the religions
or political concerns of other nations.”*

Before describing the results of Perry’s mission, it will

be well to give some account of the political institutions of

Japan in 1853, as the misapprehension of these by Perry
and subsequent negotiators had an important bearing on
future developments. The principle of the vicarious tenure
of power was all-pervasive in Japanese politics, and the
Shogunate itself rested largely upon this. The sovereign
de jure was the Emperor, or Mikado, the descendant of
the gods and representative of a dynasty “coeval with
heaven and earth”; but for centuries de facto sovereignty
had been exercised by the Shoguns, or military leaders,
who had arisen as the result of feudalism. In theory, the
Emperors remained the ultimate sovereigns, but delegated
executive and administrative power to the Shoguns; in
practice, they were but puppets in the hands of their over-
mighty vassals, and might be compelled to abdicate if they
showed any desire to cast off the yoke and resume their
legitimate rights.

This state of affairs was not understood by foreigners at
the time of Commodore Perry’s mission, and the prevalent
view, taken from the Dutch, was that there were two Em-
perors in Japan, one supreme in matters spiritual, the
other in temporal affairs.’® Therefore Perry and subse-
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quent envoys supposed that the potentate at Yedo, whom
they knew as the Tycoon,™ was equivalent to an Emperor
or King, whose decision would be final in all ordinary mat-
ters of state. They knew vaguely of a second ruler in the
interior, but his power, so it was said, was limited to things
ecclesiastical and so they recked little of him."

But the relation of Emperor to Shogun was only the be-
ginning of the intricacies of Japanese governmental ar-
rangements. 'The administrative system of the Shogunate,
as created by Iyeyasu Tokugawa and perfected by his
grandson Iyemitsu, was also marked in 18353 by the divorce
of real from apparent power. Below the Shogun came the
Gorogin or Great Council of Five, originally the chief ex-
ecutive organ, assisted by the Wakadoskiyori (Council of
Junior Elders) whose functions were in appearance ad-
visory only.” By 1853, however, owing to the decline in
ability of the later Tokugawa rulers, the Shogun had
ceased to exert personal authority and was himself but a
tool in the hands of any able and ambitious individual in
the Gorojiu or even the Wakadoshiyori.*® Such a system,
which gave to the government an air of mysterious imper-
sonality, was an excellent forcing ground for cliques and
intrigue, while it insured that decision on any policy would
be extremely tardy.

The daimyo, or feudal nobles, had also to be taken into
account. These were divided into two classes, the fudai or
hereditary vassals of the Tokugawa, and the fozama, those
whose ancestors had only submitted to Iyeyasu by virtue of
necessity.”” The members of the Gorojiu were usually
fudai daimyo, those of the Wakadoshiyori were taken
from a special class called Aazamoto, unequal in rank to
daimyo, but above the ordinary samurai (retainer).™ The
greatest of the daimyo were the eighteen Kokwushin. or
lords of provinces, chief among whom were the Gosanke
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or three branches of the Tokugawa family.”” The Koku-
shiu exercised some influence on the administration, the
exact extent of which depended on the strength or weak-
ness of the Shogun and his immediate advisers. For the
rest, the daimyo, great and small, exercised considerable
powers of administration within the boundaries of ‘their
fiefs; and with the decay of Tokugawa power, which was
increasingly apparent in the first half of the nineteenth
century, it was becoming difficult to insure that the writ of
the Shogun ran in the territories of the greater tozama feu-
datories. It is easy to understand, therefore, how even
skilled diplomatists, much less blunt and straightforward
naval commanders like Perry, failed entirely to fathom
the sources and gradations of political authority in Japan,
and were sometimes inveigled into negotiations with quite
minor officials who passed themselves off as persons of
high rank.*

Commodore Perry, with his squadron of four warships,
arrived off Uraga on July 8, 1853, and on the fourteenth
of July delivered the letter from President Fillmore, to-
gether with a rather more forceful communication from
himself, to the ministers of the Emperor (as he imagined);
and having announced his intention of returning early in
the following year for an answer, he sailed for the Luchu
Islands.* On February 12, 1854, he reappeared, this time
with six ships, and moved up the Bay of Yedo to Kana-

wa.” His mission was already causing a new orientation
in the internal politics of Japan which was destined to
bring Japan and the Powers to the verge of war, to cause
civil strife within the country, and to end in the fall of the
Shogunate.

For all the power of the bakufu was helpless before the
“black ships of the barbarians,” and that it knew, yet dared
not openly acknowledge. Conscious of its loosening grip

[ o]

The Early Treaties with Japan

upon the greater nobles, the Shogunate realized that to re-
verse the policy of exclusion at the bidding of the foreigner
would mean a fatal loss of prestige at home. Yet to refuse
might mean the destruction of Yedo by the United States’
fleet against which no effective defense could be pro-
vided.™ In this dilemma the Yedo government endeay-
ored to shift the responsibility of a decision on to other
shoulders, by asking the advice of the Court of the Mikado
at Kyoto and of the Kokushiu.” This was a policy as dan-
gerous as it was futile. There was no necessity for such an
act, for the Shogunate had always handled foreign, as well
as domes'gic, affairs and had decreed the exclusion of for-
eigners without seeking any opinion from Kyoto. Its action
now was a confession that it did not know what to do, an
exhibition of weakness that encouraged both Kyoto and’the
daimyo to oppose it. The move was a futile one because the
Emperor and the feudatories knew less than the Shogun-
ate of the real power of the foreigner and had not real-
ized that Japan was practically defenseless before him.
Consequently, they quite naturally declared that he should
be driven away.” But this was just what the Shogunate
could not do and knew it could not do; so that the only
result of its appeal was that it received instructions from
tl}e Emperor as the representative of the gods and guar-
dian of the national welfare to justify the title of Sei-izai-
Shogun and expel the barbarian, and dared not act upon
thenrll. _When it made treaties with him instead, the Yedo
administration put itself in the fatal position of appearing
to act unpatriotically and in a manner prejudicial to the
national safety. Thus the Yedo authoritics were reluc-
tantly compelled to conclude a treaty with Commodore
Perry on March 31, 1854. -

By the terms of this “Treaty of Peace, Amity and Com-
merce,”” peace and amity were provided for between the
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United States of America and the Empire of Japan; the
ports of Shimoda and Hakodate were to be opened to
American ships to replenish their stocks of coal and provi-
sions,” and arrangements were made for the proper treat-
ment of shipwrecked sailors.”™ The treaty made only
slight provision for trade™ and none for the permanent
residence of United States citizens; so the question of ex-
traterritoriality did not arise.

The treaty included, however, a most-favored-nation
clause which secured to the United States any future privi-
leges granted to other nations,” while provision was also
made for the establishment of a United States Consulate at
Shimoda.™ )

In general, the importance of the Treaty of Kanagawa®™
lay in the fact that it was the first breach in the wall of se-
clusion and that the success of Perry in concluding it made
the task of future negotiators easier. The Japanese are said
to have congratulated themselves on having conceded so
little;™ if so, they failed to perceive that by granting any-
thing they had opened the door to foreign penetration.

If the United States thus led the way in the reopening
of Japan, Great Britain followed closely behind, although
from different motives. The Crimean War was in progress
and it was important, from the British standpoint, to pre-
vent the Russian warships in the Pacific from using the
ports of Japan as bases for raids on British shipping. Ac-
cordingly Admiral Sir James Stirling arrived at Nagasaki
on September 6, 1854, and negotiated a convention with
the Japanese authorities there which was signed on Octo-
ber 14, 1854.%

By the first and second articles of this convention the
ports of Nagasaki and Hakodate were opened to British
ships for effecting repairs and securing supplies, but while
there they were to conform to the rules and regulations of
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the port authorities.*® The convention made no reference
to trade or residence and so contained no mention of extra-
territoriality, although provision was made for any breach
of Japanese law by British vessels.* The agreement in-
cluded a most-favored-nation clause® and also a stipulation
that it should not in future be altered.* Ratifications were
exchanged at Nagasaki on October 9, 1853, and on the
eighteenth an exposition of the convention was agreed on
containing fuller provision for the anchorage and repair of
ships, and permitting British warships to touch at other
Japanese ports if this were absolutely essential, but not
otherwise.**

The result of this convention is best stated in Admiral
Stirling’s own words:

Taken in conjunction with the circumstances elicited in the
course of the negotiation it is evident that it puts an end to any
apprehension that the Russians will be permitted in any way to
avail themselves of the ports and resources of Japan for purposes
of war, and although it makes no sort of provision for commer-
cial intercourse,*® it affords the means of cultivating a friendly
understanding with the Government and people of an extensive
Empire, whose neutrality in war, and friendship at all times are
matt‘ieirs of vital importance to British interests in the adjacent
seas.

Four months after the conclusion of the Stirling Con-
vention, however, the Russian Admiral Poutiatine, who
had already made a fruitless visit to Nagasaki in 1852,
concluded a treaty at Shimoda of a somewhat wider char-
acter than the United States or British agreements.*” By
this the ports of Shimoda, Hakodate, and Nagasaki were
opened to Russian ships, which could effect repairs and ob-
tain supplies at all three,* and could engage in trade at the
two last.*” The Russians were given the right to station a
consul at Shimoda or Hakodate*® and, by Article VIII, the
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principle of extraterritoriality was clearly stated for the
first time.*

The next agreement was concluded with the Dutch,
who, through the medium of the superintendent of their
factory at Deshima, Mr. Donker Curtius,” sought to
escape the humiliating restrictions to which they had for so
long been subject. By what was termed a Preliminary Con-
vention of Commerce, concluded on November g, 1855,
between the Netherlands and Japan, the Dutch secured
full personal freedom®™ and the privileges of extraterri-
toriality,” and were to share in whatever privileges might
be accorded to other nations in the future.”

Such were the general provisions of the first group of
treaties. From the historical standpoint their importance is
threefold: the policy of seclusion was shattered, however
much the Japanese might refuse to face that fact; the prin-
ciple of extraterritoriality was laid down, although its ex-
act extent and the method of its application had yet to be
defined; while the most-favored-nation clause made it cer-
tain that what was granted to onc Power was granted to
all. On the other hand, the treaties were inadequate as a
basis of commercial relations, since they made no provision
for the permanent residence of foreigners, and the ports
opened were in different ways ill adapted for foreign
trade.™ Thus further agreements were necessary and here
again it was the United States that led the way.

On August 4, 1855, Mr. Townsend Harris was ap-
pointed United States Consul General for Japan,” on the
joint recommendation, as he later discovered, of Commo-
dore M. C. Perry, and Mr. W. H. Seward.” Harris had
two aims to accomplish, first to deliver another letter from
the President to the Tycoon, which he resolved to do at a
personal audience in Yedo, and secondly to secure a wider

"agreement than the Treaty of 1854. He arrived at Shi-

[ 14 ]

The Early Treaties with Japan

moda on August 21, 1856," and found himself confronted
by a wearisome and apparently insuperable task. The Japa-
nese realized that his advent meant an attempt on the part
of the United States to secure fresh privileges which they
had no mind to grant, and they put every possible obstacle
in his way with the object of making him go home in de-
spair. They asserted that: '

They did not expect the arrival of a Consul,—a consul was
only to be sent when some difficulty arose, and no such thing had
taken place. . . . The Treaty said that a Consul was to come if
both nations wished it; that it was not left to the simple will of
the United States Government.®

They said the Governor was very ill the previous night with a
violent headache, so they were unable to consult with him. They
then said that the Treaty provided for a Consul, but not a Consul
General.™

I was asked what was the secret object of my Government in
sending me to Japan. . . . They then run over all the old objec-
tions, and civilly ask me to go away; and, on my declining to do
so, they asked the Commodore if he had no power to take me
away. . . . Next, would the Commodore write to his Govern-
ment, explaining the reasons why the Japanese refused to receive
the Consul General. . . . Would I write to my Government ask-
ing for my own removal? This was declined,®®

Townsend Harris was a man of determination and re-
source, and by stubborn perseverance he at last succeeded
in concluding on June 17, 1857," a convention regulating
the intercourse of United States citizens with Japan. This
opened the port of Nagasaki to American ships for provi-
sions and repairs, provided for the permanent residence of
Americans at Shimoda and Hakodate and for the appoint-
ment of an American Vice Consul at the latter port,* and
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secured the privileges of extraterritoriality to Americans in
criminal cases.’® Harris thought that some of these conces-
sions could be claimed by the United States by virtue of
the most-favored-nation clause in the Perry treaty, and
that the Japanese were disposed to evade their obligations
in this respect; but the Dutch Convention of November 9,
1855, had been superseded by the agreement of January
30, 1856, which was not yet ratified.*”

Meanwhile the internal difficulties of the Shogunate
were increasing, owing to a division of opinion, not only
among the daimyo, but in the ranks of the Yedo bureau-
cracy itself. Tokugawa Nariaki, lord of Mito, and one of
the Gosanke, was bitterly opposed to the conclusion of
agreements with foreigners,” and had numerous adher-
ents, not only among the feudatories, but also at Kyoto
and at Yedo among the members of the Gorojiu and the
Wakadoshiyori. He was opposed by Ii Naosuke or Ii
Kamon no kami,” a member of a family famous for its
loyal service to the Shogunate since the days of Iyeyasu. Ii
Naosuke, while having no great affection for foreigners,
perceived that the policy of seclusion must be abandoned,
at least temporarily, in order that Japan should gain time
for adequate military and naval preparations.” The differ-
ence between these two parties was perhaps one more of
detail than of principle, but they were also at variance over
the question of a successor to the Shogunate, as the reign-
ing Shogun was childless, and it is probable that Nariaki
used the antiforeign cry largely as a weapon against those
whom he hated chiefly for more personal reasons.” His
rival, Ii Naosuke, was, however, a man of ability and unu-
sual force of character, who obtained the upper hand in the
councils of the Shogun, and succeeded in having his way in
both foreign and domestic questions at issue.”” In June,
1858, he was appointed Tairo or Regent,™ and as such was
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the leading figure in Japanese politics until his death in
1860.

This explains why Townsend Harris was able, after
long months of negotiation, to secure his audience with the
Shogun in Yedo and to present the President’s letter,™ to
which the Shogun gave a short, but favorable, reply.™

Harris then devoted his energies to negotiating 2 com-
prehensive treaty of commerce. In pursuance of this object
he directed the attention of the Japanese ministers to the
war then in progress between China and the forces of
Great Britain and France, and asserted that these Powers,
whose aims he represented as much more far-reaching and
imperialistic than those of his own country, would, as soon
as they had conquered the Chinese, send powerful arma-
ments to Japan to dictate whatever terms they chose.
Should Japan accept the more moderate proposals of the
United States she could put these forward as a basis in her
dealings with other Powers, and might in addition, rely
upon the good offices of the United States in any difficulties
which should arise between herself and the nations of Eu-
rope.”™

Ii Kamon no kami and his followers in the Yedo gov-
ernment appear to have been convinced by these argu-
ments, and the provisions of the new treaty were agreed
upon by February, 1858, but the Regent, mindful of the
sleepless hostility of the Nariaki faction, thought it neces-
sary to gain the consent of the Emperor before proceeding
to the final signature of the agreement. But in this he
failed, for Nariaki, foiled at Yedo, had succeeded in con-
vincing the Imperial Court at Kyoto that no fresh treaties
with the foreigner should be concluded and that the coun-
try was in peril from them. Consequently the Emperor ex-
pressed his disapproval of the policy of signing agree-
ments, but in view of the issues at stake proposed a further
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consultation of the greater feudatories before proceeding
to any definite action.™ Ii, although he perceived the dan-
ger of delay, saw also the grave risks he would run if he
concluded the treaty with Harris without waiting for the
decision of the Emperor and the Kokushiu. Such an action
would be construed as an affront to Kyoto and would give
the enemies of the Shogunate a legitimate excuse for re-
bellion against it. The Regent™ therefore postponed the
signing of the treaty, while he bent all his efforts to win-
ning over the nobles and defeating the intrigues of the
Nariaki party.™

This procrastination was naturally very disappointing to
Harris, who put it down to trickery and was furthermore
afraid lest the Dutch steal a march on him. He was only
imperfectly aware of the difficulties of the Shogunate, al-
though he was beginning to grasp the fact that the “spir-
itual Emperor” counted for a good deal more than the
Shogun’s ministers were willing to admit.™ So he agreed
only reluctantly to the delay, which he warned the Japa-
nese might be dangerous, and even declared he would go
to Kyoto himself if he could not get satisfaction from the
authorities at Yedo.” He then returned to Shimoda to
await events. On July 23, 1858, however, an American
warship appeared at Shimoda with the news that the Chi-
nese had been defeated and that the ambassadors of Britain
and France were on their way to Japan. Determined to be
first in the field, Harris returned to Kanagawa and urged
the Japanese ministers to sign the treaty at once lest worse
befall them.”™ The Regent, still busily engaged in counter-
ing the activities of his opponents, was not a man to be
stampeded into hasty action, but the majority of the min-
isters were for immediate signature and he gave way.” So
it was that, without waiting for the consent of the Em-
peror, the Treaty of Amity and Commerce was signed on
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board the United States warship Powhatan on July 29,
1858.%

The chief provisions of this treaty were the opening of
fresh ports for the trade and residence of Americans,” the
appointment of United States’ diplomatic and consular of-
ficials in the Treaty Ports,* and the extension of extrater-
ritorial rights to cover civil as well as criminal cases.® It is
also noteworthy that the United States pledged itself to
act as mediator in any differences that might arise between
Japan and a European Power,” and that the treaty con-
tained a clause providing for its revision after July 4,
1872, should either of the two contracting Powers desire
this.*

This treaty, which was taken as the model for subse-
quent agreements concluded between Japan and other
Powers, was a crowning triumph for Townsend Harris.
Estimates of the man himself and of his work differ,
American historians writing in a strain of uncritical lauda-
tion,” while British writers are apt to be bitterly hostile,
or to neglect Harris’ work altogether.® The truth is that
while Harris should indubitably stand beside Commodore
Perry in the work of opening Japan to the world, the
methods he employed were unfortunate in their results.
Upright and honorable in his dealings with the Japanese,
although readier to threaten force than his apologists al-
low,” Harris through his bias against European nations
and especially Great Britain,” imputed to them intentions
with regard to Japan which had no basis in fact. The suspi-
cion he aroused in the minds of the Japanese against those
whom he denounced had unpleasant consequences later,
while the way in which he frightened the Shogunate into
concluding his treaty meant that it, as well as those subse-
quently concluded with Britain and other Powers, were in
a sense “in the air,” since the government with which they
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were concluded could not carry them out in the face of its
increasing internal difficulties. Harris, in his eagerness to
get in first, was at least partly responsible for the ensuing
confusion and civil strife in Japan and the intensified anti-
foreign movement which accompanied it from 1860-67.

In July, 1858, Lord Elgin, who had been sent to the
Far East by Lord Palmerston with full powers to settle
outstanding differences and who had succeeded in conclud-
ing the Treaty of Tientsin with China, decided to go to
Japan and see if he could secure an agreement with the
rulers of that country.” He had no special credentials for
treaty making in Japan, nor did he come with “a mighty
fleet,”™ and his brief mission to Japan, although important
in itself, was to him entirely subordinate to his much
greater and more difficult tasks in China.™

Elgin arrived at Nagasaki on August 2, and from there
went to Shimoda where he met Townsend Harris and had
an opportunity of examining the treaty which the latter
had just made.” From Shimoda, Elgin resolved to proceed
straight to Yedo with his squadron, the presentation of 2
yacht to the “Emperor” (i.e., the Shogun) being a suitable
pretext for such a move, the real reason being to avoid de-
lay and to see at once what could be done in Japan.” He
arrived off Yedo on August 12% and after an ineffectual
effort to persuade him to leave, the Japanese ministers
bowed to the inevitable and began treaty negotiations.
Everything went smoothly, a refreshing contrast to El-
gin’s experiences in China,” and both he and his secretary,
Laurence Oliphant, were much impressed by the abilities
of the Japanese and charmed by the country.* The terms
of the proposed treaty were settled by August 23, the ac-
tual signature taking place on the twenty-sixth of that

month.***
Meanwhile the Dutch and the Russians had also been
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successful in negotiating fresh treaties with the Shogun-
ate,”” and the French, who had not hitherto entered into
any agreements with Japan, followed suit a few months
later.** All these treaties were generally similar to that
concluded by Townsend Harris, although there were dif-
ferences in detail. The ports of Kanagawa and Nagasaki
were to be opened on July 1, 1859;* Niigata, or some
other suitable place on the west coast of Nippon, on Janu-
ary 1, 1860; and Hiogo, on January 1, 1863. In these
places foreigners could trade and reside permanently. In
addition, from New Year’s Day, 1862, Yedo and, a year
later, Osaka, were to be open to foreigners for the pur-
poses of trade only. Provision was made for the appoint-
ment by the Powers of diplomatic agents, consuls-general,
and consuls, and for the exercise of extraterritorial rights
in criminal and civil matters.*®

The conclusion of these various treaties did not, how-
ever, result in an era of peaceful and increasing commer-
cial relations between the Powers and Japan; on the con-
trary it was followed by almost a decade of bitter conflict.
As the Regent Ii had feared, the signing of these agree-
ments by the Shogunate without the consent of the Em-
peror gave its enemies an opportunity which they used to
the utmost. It would be a mistake, however, to imagine
that the antiforeign agitation was wholly stimulated and
encouraged only because of its value in the internal struggle
between Yedo and Kyoto. A deep-rooted dislike of for-
eigners and a fear of the consequences of their penetration
existed among the entourage of the Emperor and the bulk
of the feudal daimyo.*” Some were animated by blind
hatred of the “ugly foreign barbarians” and indignant be-
cause the Shogun had timidly abandoned the seclusion
policy at their bidding; others, remembering what had
happened before, feared the renewed influence of Chris-
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tianity." Some were alarmed lest the respect paid to mer-
chants among foreigners should be observed by the Japa-
nese people generally and have a deleterious effect upon
the position and privileges of the military caste.® Others,
again, complained of the rise of prices and economic dis-

tress arising from foreign trade, and objected to the mo- -

nopolistic policy of the Shogunate in the matter of customs
duties at the open ports.’® It was generally held by the re-
actionary party that the agreements were simply favors
conferred upon foreigners that Japan could rescind at
will, and this the Shogun was urged to do.™ It is to be
noted that the objection was to 4ll the new privileges
granted to foreigners and not to any onc in particular.
Since, therefore, extraterritoriality was not singled out for
special attack, the events of the years 1858—67 can be
dealt with briefly.

The first British minister in Japan was Mr. (afterward
Sir) Rutherford Alcock, who arrived at Yedo on June
26, 1859,** and at once found all sorts of difficulties to con-
tend with. As a start, he discovered that the Japanese were
preparing to open to trade, not Kanagawa, as the treaties
stipulated, but Yokohama, then a little fishing village,
situated on the opposite side of the Bay of Yedo.™

Kanagawa was on the T'oksido, or main road between
Yedo and Kyoto, whereas Yokohama was some miles from
this, and so Alcock, who had had experience of oriental
duplicity in China, suspected 2 plan to entice foreign
traders into 2 worthless and isolated site. The reason given
by the Japanese for the change was that the daimyo and
their retainers passed through or near Kanagawa on their
way to and from Yedo and that collisions would be fre-
quent between them and foreigners if the latter were set-
tled at Kanagawa. Alcock would have stood firm on the
treaty stipulations, but his hand was forced by merchants

22 ]

The Early Treaties with Japan

settling in Yokohama.™ As it happened, Yokohama, al-
though built on swampy ground, has a far better hajrbor
than Kanagawa and so grew rapidly into a great city. But
owing to the fact that Kanagawa was the placc mentioned
in the treaties, the British, United States, and other consu-
lar courts which were actually held in Yokohama were by
a legal fiction described as sitting at Kanagawa.***

Matters more serious than this, however, soon en-
grossed the attention of Alcock and the other foreign min-
isters. Samurai of the Mito and other clans hostile to
aliens, together with numerous romin,"*® gathered in Yedo
and Yokohama and made attacks with their two-handed
s:words upon foreigners, natives in the employment of for-
eigners, and members of the Yedo government. The dip-
Io'm:atlc correspondence of the British and United States’ |
ministers during 1860-63 is a record of one murder after
another. In 1860 the Regent Ii was murdered by Mito
swordsmen, and the one strong man in the councils of the
Shogun removed.***

The British Legation was twice attacked,™" and for a
l(_)ng tir}le the menace of assassination hung over every for-
eigner in the country. The Shogunate, already rapidly de-
clining in power, could do little to prevent these outrages
and its helplessness was mistaken by Alcock and most o%
the other foreign representatives for downright complic-
ity.m The United States Ministers, Townsend Harris and
his successor, General Pruyn, had more faith in the sin-
cerity of the Yedo government and a clearer grasp of its
difficulties.® On June 6, 1862, however, 2 memorandum
was agreed upon at London between envoys of the Shogun-
ate and the British Government by which the opening of
Hiogo and Niigata and the admission of foreigner:;;J to
trade in Yedo and Osaka were delayed for five years from
January 1, 1863. The Japanese, for their part, were to exe-
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cute strictly all the other treaty stipulations and to remove
yarious restrictions on trade.** Despite this concession af-
fairs in Japan soon came to a erisis. On September 14,
1862, a party of four British subjects were attacked on the
Tokaido outside Yokohama by retainers of the daimyo of
Satsuma. One of them, Mr. Richardson, was killed and
two others severely wounded.*® The British Government
demanded as reparation £100,000 indemnity from the
Yedo government, and from Satsuma £2.5,000 indemnity
and the trial and execution in the presence of British naval
officers of the murderers.*** The unhappy Shogunate had
to pay its share of the indemnity, but was too weak to co-
erce Satsuma, which remained defiant.** The result was
the bombardment and destruction of the town of Kago-
shima by a British squadron on August 11, 1863."
Meanwhile in the spring of 1863 the Emperor felt
strong enough to summon the Shogun to Kyoto, and in
June a date for the expulsion of the foreigners was fixed,
the harassed Shogun being forced to give an outward con-
sent to this impossible demand.*” The only step the Sho-
gunate took to carty out its promise was to broach the mat-
ter rather timidly to the foreign ministers, from whom it
recetved no uncertain reply.*® The daimyo of Choshiu,
however, began to enforce the imperial edict by firing on
foreign ships passing through the Straits of Shimonoseki,*™
and Alcock, on his return to Yedo,™ determined, despite
Russell’s injunctions against using force,™ to bring Cho-
shiu to reason by concerted naval action. On the fifth and
sixth of September, 1864, an allied squadron destroyed the
fortifications and batteries the daimyo had erected at Shi-
monoseki.***
The actions at Kagoshima and Shimonoseki mark a
turning point in the history of the relations of the Powers
with Japan, since they convinced the Satsuma and Choshiu
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clans, the leaders in the movement to overthrow the Sho-
gunate, that to persist in the attempt to tear up the treaties
vyould be disastrous for Japan.*** But this belated recogni-
tion of the wisdom of its foreign policy did not save the
Shogunate, whose weakness became increasingly apparent.
In June, 1865, Sir Harry Parkes, a man of great ability
and determination, who had already won a name for him-
self in China, arrived in Japan as successor to Alcock. It
Was now apparent that the Emperor was the real sovereign
in Japan and Parkes was instructed to secure cither the
ratification of the treaties by the Emperor or an admission
th_at. this was unnecessary once they had been signed by the
ministers of the Shogun.*

Parkes was soon convinced that the former course was
the correct one to pursue and when, in the summer of
1865, the Shogun went to Osaka to prepare for a war with
Choshiu,** Parkes urged him to procure the Emperor’s
consent to the treatics,' and, together with the other min-
isters, proceeded with a squadron to Hiogo, the nearest
port to Osaka, as a silent but effective reminder of the con-
sequences of refusal”®® Parkes’ bold maneuver was en-
tirely successful and on November 25, 1865, he was able
to report to Russell that the Emperor had at last ratified
the treaties.”™

‘The heart was now taken out of the antiforeign move-
ment and the policy of expulsion was tacitly dropped by
the advisers of the Emperor, although outrages by indi-
vidual fanatics still continued, and British and French
forces remained in Yokohama till 1875. In November
1867, the Shogun, defeated in the war with Choshiu re—,
§1gned his position and surrendered the governing péwer
into the hands of the Emperor.™® A civil war followed be-
tween the Tokugawa adherents and the western clans—
Choshiu, Satsuma, Hizen, and "Tosa, who were supporting

[oas ]



Extraterritoriality in Japan

the restoration of the Emperor to full powers. By 1869,
the imperial forces were everywhere victorious and the
way was thus cleared for the building up'of the new Japan.
In that great labor of reconstruction, while the cofperation
of the “barbarians” was now sought for, their special privi-
leges, and especially their extraterritorial rights, were soon
found to be an obstacle and an indignity.
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CHAPTER 111
The System of Extraterritoriality in Japan

HE extent of the jurisdiction enjoyed by each

Treaty Power in Japan depended in the first in-

stance upon the terms of its treaty, in the second
place upon the existence of a most-favored-nation clause in
virtue of which it could claim to participate in any rights
enjoyed by another Power having treaty relations with
Japan, and, finally, upon interpretation or custom in mat-
ters with which the treaty did not deal specifically, or in
which its terms were obscure or open to more than one in-
terpretation. The practical result was that every Treaty
Power exercised, or claimed, much wider powers of juris-
diction than had been provided for in its original treaty

~ with Japan.

Curiously enough, the Power which secured the widest
privileges of extraterritorial jurisdiction was one which
had quite minor interests in Japan, namely, the Austro-
Hungarian Empire. These privileges were as follows:

All questions, in regard to rights, whether of property or of
person, arising between Austro-Hungarian citizens residing in
Japan, shall be subject to the jurisdiction of the Imperial and
Royal authorities. In like manner the Japanese shall not interfere
in any question which may arise between Austro-Hungarian citi-
zens and the subjects of any other T'reaty Power.

Austro-Hungarian citizens, who may commit any crime
against Japanese subjects, or the subjects of any other nation,
shall be brought before the Imperial and Royal Consular officers,
and punished according to the laws of their country,*

These clauses covered two points upon which the British
treaty, for instance, had either been vague or altogether si-
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lent. The British treaty reserved, for British jurisdic-
tion, civil actions brought by one British subject against
another, and criminal offenses committed by British sub-
jects against Japanese or the subjects of any other country.
It provided, rather vaguely, for civil actions brought by
Japanese against British subjects, but said nothing directly
about civil actions brought by foreigners (not Japanese)
against British, or crimes committed by one British subject
against another. It might naturally be supposed that the
intention was to reserve these also to the jurisdiction of the
British courts,” but a poorly drafted treaty always provides
golden opportunities for the exercise of legal subtlety and
diplomatic ingenuity. It all depended on circumstances
whether the strict letter or the spirit of a treaty was laid
stress upon. _

For example, in 1868, a collision occurred between a
British and a United States steamer off the Japanese coast.
The British company concerned sued the owners of the
United States ship for damages in the United States consu-
lar court at Kanagawa. The decision was that both should
bear in equal parts the aggregate loss suffered. The Ameri-
can company appealed to the United States Department of
State, on the ground that the treaty with Japan covered
only controversies between citizens of the United States
and Japanese, and hence the British company had no right
to bring an action in the consular court.” The examiner of
claims of the State Department held, though wrongly, that
¢“when China and Japan became open to the subjects of the
western Powers, the latter imported with them the views
and practices in respect to exterritoriality which had been
matured through ages in the Levant.” Mr. Seward, the
United States Secretary of State, considered that if a for-
eigner was not amenable to native jurisdiction when sued
by a Japanese, it was absurd to suppose the framers of the
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United States or any other treaty meant him to be so
amenable when sued by another foreigner.®

The wider rights secured by the Austro-Hungarian
treaty, which accrued to the other Treaty Powers by virtue
of the most-favored-nation clause, did something to clear
these matters up. Further, whatever might be the view
taken where disputes occurred between the subjects of one
occidental state and those of another, where the dispute
was between Japanese and foreigners the widest possible
exemptions were usually claimed. “The most cursory
glance at the treaties will show how slight, indeed how in-
complete, a foundation the articles of those treaties are for
the very extensive structure of jurisdiction which has been
raised upon them.”® It was hardly possible for men like
Harris or Elgin, who were neither lawyers nor primarily
concerned with legal matters in negotiating the treaties, to
foresee all the difficult questions of jurisdiction to which
extraterritoriality gives rise. Therefore the strict letter of
the treaties could not always be adhered to since to do so
would have caused unnecessary hardships and aroused a
chorus of protest. In 1893, the Judicial Committee of the
Privy Council, in Imperial Japanese Government v. Pen-
insular and Oriental Steamship Company, laid it down
that “the treaties must be interpreted according to their
manifest spirit and intent. In construing such instruments
a too slavish adherence to the letter would be out of place,
although, of course, violence must not be done to the lan-
guage used,”’

In general, therefore, the jurisdictional rights claimed -
by the Powers by virtue of treaty provisions and acquiesced
in by the Japanese were the following: in civil matters, all
cases in which citizens of Treaty Powers were sued by
Japanese, all actions between citizens of the same Treaty
Power, and all actions between citizens of different Treaty
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